DECEMBER 13, 2010

CROWNE PLAZA HOTEL
SAN FRANCISCO AIRPORT 

1177 AIRPORT BOULEVARD 
BURLINGAME, CA 94010 

650-342-9200

DELEGATES BUSINESS MEETING AND UPDATE ON 
CALCOG ACTIONS

10:00 A.M. – 12:00 P.M.

WORKING LUNCH AND STRATEGIC PLANNING SESSION

12:00 P.M. – 3:00 P.M.
CASUAL DRESS
AGENDA
1. Welcome and Introductions – Stephany Aguilar, President

2. CALCOG Transition – Stephany Aguilar, Celia McAdam (Chair of COG Directors) and Rusty Selix (Executive Director)
Stephany Aguilar and Celia McAdam will briefly talk about progress being made to select a new contractor to replace Rusty Selix.  Rusty Selix will discuss how he intends to handle the transition period once a new contractor has been selected.  
Second, we need to talk about the potential changes to the Bylaws that are triggered by the no-legislative-advocacy direction endorsed at the last Executive Committee meeting, and recommendations for the Delegates that will be developed at the COG Directors meeting on November 29th.

3. State Budget and Transportation Trailer Bill Update – Rusty Selix (information only)
The Legislative Analyst projects a $25 billion deficit in the state General Fund at the end of fiscal year 2010-2011.  Governor-elect Brown said he does not object to this action. While it is too early to know what will be proposed to reduce the deficit – assuming there will be no revenue 

increases or new taxes – one thing is known. There will be the introduction of a transportation budget trailer bill. 
 

The Legislature failed to pass trailer bill language relating to transportation (SB 854), which included two critical clean-up measures for counties and cities. First, the language would have provided cities and counties with a one-year extension on the use-it-or-lose-it requirement for Proposition 1B Local Streets and Roads (LSR) funds.  The trailer bill also is needed for high speed rail. 
 
4. Proposition 26 – Rusty Selix 
Proposition 26 is an incredibly complex measure that has a very simple purpose. Its full impact and meaning will not be sorted out until after many court decisions, but we will attempt to describe what it was intended to do, what it clearly does, and what it might do.
The main purpose of Proposition 26 is to prevent the Legislature by a majority vote from passing new, so called regulatory fees – especially an oil severance fee and to be able to raise taxes for General Fund purposes by eliminating the gas tax in a revenue neutral scheme and then funding transportation through newly enacted fees.  The State Constitution had said that a tax increase is an increase in taxes “for the purpose of increasing revenue.”  (The Legislature had passed such a scheme in December 2008 but it was vetoed).
Proposition 26 specifically defines tax in the California Constitution as “increasing any tax on any person for any purpose or any fee” (with specific exceptions).

State regulatory fees will now require a two-thirds vote of both houses of the Legislature, instead of a simple majority. For cities, counties, and other local agencies, implementation of or increases to these fees will now require two-thirds voter approval.

The measure also likely affects any fee whose proceeds local governments spend on environmental mitigation. Indeed, any charge where the local government does not provide the benefit directly to the person paying it will now require voter approval. Potential examples include fees imposed on businesses that use hazardous materials, and fees imposed on stores that sell alcohol.

It would appear at first glance (subject undoubtedly to litigation) that user fees such as a per gallon fee or vehicle license fee for road purposes is legal since it provides a benefit to the person paying the fee.  Similarly fees for municipal garbage collection and utilities would also appear to be valid.

The $10 vehicle registration fee just approved in five Bay Area counties for street repairs would appear to meet this test but they may also be valid as having been approved by the voters and by the fact that the measure is not retroactive for local government.  Some types of fees fall into a grey area such as a fee on phones to cover 911 services.

Fees imposed as a condition of developing property are specifically excluded from the new definition of tax, as are regulatory fees that are used solely to cover the issuing of licenses and permits and performing investigations, inspections, and audits   

It also affects the State Budget because of its retroactive provisions (which only apply to the State, not to local agencies), as it invalidates parts of this year’s budget fix (i.e., the fuel tax swap). The Proposition is retroactive for State enactments since January 1, 2010 and prior measures sunset November 3, 2011 unless re-approved by two-thirds of each chamber of the Legislature.

The Legislative Analyst assumes Proposition 26 reverses the fuel tax swap, beginning 

November 2011 (one year after voter approval). Accordingly, State sales taxes on gasoline resume (thereby increasing General Fund revenues), excise taxes on gasoline decline, and the General Fund’s payments for transportation programs resume pursuant to Proposition 42. A timing lag in Proposition 42 payments means that the net effect of these measures is near zero for 2011-2012. The ongoing effect of Proposition 26 (and also Proposition 22) – approaching $1 billion or more annually – does not hit the General Fund until 2012-13.

The Legislature could restore the gas tax swap and these changes by a two-thirds vote.  However, due to the passage of Proposition 25, a two-thirds vote is not required to pass a budget so changes that are designed to help enact a budget that require a two-thirds vote require bipartisan agreement in a way that the budget itself no longer requires. This could make such measures more difficult to enact.    

It should be noted that AB 32 was enacted in 2006 so it is exempt from Proposition 26. AB 32 explicitly authorizes CARB to impose regulatory fees. Since Proposition 26 only applies to State “statutes,” it does not affect administrative regulations. Proposition 26 has no effect on the broad authority grant of authority to CARB to implement, enforce, and fulfill the purposes of AB 32.

CalChamber argues that the cap-and-trade program provision of auctioning carbon credits is a tax and will require a two-thirds vote of the Legislature because of Proposition 26 if fees are imposed. However, some CARB officials and members of the environmental community believe that a regulation which prohibits emissions and offers a way for “violators’” to buy the right to exceed the rules is not a fee but actually a direct regulation with the fee as an alternative form of compliance.
Numerous organizations are offering legal analyses (and CALCOG staff can collect and distribute these) but until these issues get sorted out in court (or reauthorized by the necessary votes of the Legislature or voters) it will really be anyone’s guess (and a full employment act for lawyers) as to how it will be interpreted by the State Supreme Court which will eventually have to rule on what it means.
COG Directors are discussing this issue at their November 29th meeting and will attempt to answer these questions and provide recommendations to CALCOG Delegates:

Have any member agencies begun any actions with regard to its interpretation and applications?  Are there actions that CALCOG should be taking?

5. Proposition 22 – Rusty Selix 
Redevelopment - Proposition 22 prohibits the state from shifting property tax revenues from redevelopment agencies. 

Local Government - It also prohibits the Legislature from reallocating, transferring, borrowing, appropriating, restricting the use of, or otherwise using “the proceeds of any tax imposed or levied by a local government solely for the local government’s purposes.”

Transportation - Proposition 22 eliminates the state’s ability to borrow or redirect various fuel tax revenues and restores the spillover funding for transit, A fact sheet is attached to this agenda spelling out what Proposition 22 means for public transit.
Specifically, it prohibits HUTA and PTA revenues from being permanently or temporarily transferred or loaned to the State General Fund or any other state fund, including for cash-flow purposes.

It also requires Proposition 42 revenues – if those revenues are restored – to be deposited directly into the TIF and would prohibit the state from permanently or temporarily redirecting or borrowing those revenues.

Proposition 22 makes other significant changes. It restricts the state’s, but not local governments’, ability to use fuel tax revenues to repay voter-approved bonds. It restricts the state’s authority to reallocate VLF revenues among counties and cities and state fuel tax revenues. It restricts the state’s ability to repeal or reduce certain motor vehicle taxes. 

It also prohibits the state from using gasoline excise tax revenues to pay debt service on bonds sold before November 2, 2010 and requires the state’s voters to approve using gasoline excise tax revenues to pay debt service on transportation bonds sold on or after November 2, 2010. Furthermore, it prohibits the state from using PTA funds to repay rail-and transit-related bonds. It also changes the allocation of PTA funds by the fuel tax swap and jeopardizes a key funding formula established by the fuel tax swap.

The Legislative Analyst assumes that Proposition 22 prevents the state from borrowing certain transportation special funds to the General Fund. It also assumes that loans from such special funds prior to November 3 are not affected by Proposition 22. Accordingly, it assumes that $400 million of not-yet-executed loans from HUTA are assumed to be prohibited by Proposition 22.

The budgeted use of certain transportation funding to offset General Fund debt-service costs also is assumed to be impermissible in 2010-2011, thereby reducing the General Fund by another $400 million.

Have any member agencies taken any action in regard to Proposition 22?  Is there any action that CALCOG should be taking?
COG Directors are discussing this issue at their November 29th meeting and will attempt to answer these questions and provide recommendations to CALCOG Delegates:

6. Federal Transportation Update – Rusty Selix  
The results of the mid-term Congressional elections will bring a number of changes to the upcoming 112th Congress. In addition to the change in party leadership in the House, several committees of jurisdiction for transportation issues will change significantly and, of course, the next major transportation funding bill will now require a much greater level of bipartisan agreement.
Of most interest is that House Transportation and Infrastructure Committee Chair Oberstar was defeated for reelection. Rep. Mica (R-FL) is expected to be the new committee chair in January 2011. Senator Boxer is expected to continue as Chair of the Senate Environment and Public Works Committee.

Do Caltrans or CALCOG member agencies have recommendations about how we should deal with the new political landscape in Washington, D.C.?  
COG Directors are discussing this issue at their November 29th meeting and will attempt to answer these questions and provide recommendations to CALCOG Delegates:

7. Strategic Growth Council Update – Rusty Selix 
On December 3rd  the Strategic Growth Council, will be approving the first round of planning grants to regions and local agencies related to SB 375 implementation at their meeting on December 3rd.  CALCOG staff will provide a summary of actions taken and Delegates will discuss what the next steps are for CALCOG. 
8. Gubernatorial Transition – Rusty Selix 
Attached is a first draft cover memo for briefing materials for the new administration. CALCOG has established a committee to meet via conference call to review this memo and determine if there is a need for additional material.  The memo envisions three attachments: (1) What regions do (our 2009 paper on regional planning in light of SB 375, (2) our recently adopted paper that explains our partnership with the CTC and promotes for a similar approach by the Strategic Growth Council and (3) a status report on unmet transportation needs (a briefing paper that mostly defers to the needs analysis effort currently being led by the CTC).
COG Directors are discussing this issue at their November 29th meeting and will provide recommendations to CALCOG Delegates.
9. Future of Transportation Financing – Rusty Selix
A mostly private association of transportation advocates has developed a concept that consultants are refining and CALCOG staff will be providing information based upon a presentation they are making to COG Directors on November 29th.
10. CALCOG Officer’s Vacancy - Stephany Aguilar

First Vice President Art Brown, representing OCTA and the City of Buena Park, has been termed out of office. The Bylaws address vacancies in the following manner:

“In the event that one of the officers of the Association loses an election or decides to retire mid-year, the next person in line will assume the higher office. The vacant position will be filled at the next meeting of the Association.”

A special meeting of the Executive Committee was already scheduled prior to the start of the Delegates meeting. This item will be added to the agenda for discussion with a recommendation presented to the Delegates later in the day.

11. Working Lunch and Strategic Planning Retreat – Stephany Aguilar
In past years the December meeting has focused on hearing presentations from guest speakers and the development of a set of public policy advocacy priorities.  With the divisions among members on legislative issues, a consensus was reached that this time would be better spent in a strategic planning session reviewing what should be CALCOG priorities for all actions – information sharing, education, technical support, and other services.  
The session will start with a brainstorming session to get a list of ideas that individual members and delegates think should be CALCOG priorities for 2011 and then discussion to determine which are the highest priorities.

That will be followed by analysis of those priorities and determination of which reflect a consensus among the membership, which need to be dropped due to lack of consensus, and which require further discussion to determine whether it should be included as a high priority.

If time permits there can be more extensive discussion to develop a more detailed set of actions on the highest priorities.
12. Adjourn
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